UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
United States of America
V.
3:01cr146(JBA)

Kennet h Crews,

Def endant .

Ruling on Defendant’s Mdtion to Suppress [ Doc. #19]

Kenneth Crews is charged in a one-count indictment with
retaliating against a federal informant who provided information
to federal agents in their narcotics prosecution of Crews’s
brot her, Anthony Chavis. Crews seeks to suppress several
statenents nmade after his arrest but before his arraignment,
arguing that they were taken in violation of his constitutional
rights under both the fifth and sixth anmendnents.

The Court held an evidentiary hearing on the notion, and for
the reasons set out below, the Court will grant the defendant’s

notion as to all statenents except one.

Fact ual Background

A Crews and Chavi s

Ant hony Chavis is Crews’s brother, and is currently awaiting
sentencing in this District on a narcotics charge. Crews is not

a defendant in the narcotics case agai nst Chavis. The



governnent all eges that Crews approached and threatened an
informant in the Chavis case. On June 27, 2001 a grand jury
returned a one-count indictnent charging Crews with violating 18
U S C 8§ 1513, which prohibits retaliating against a wtness,
victim or informant.

After Crews was arrested and taken into custody on the above
charge, two deputized federal agents questioned himabout the
charges against his brother, and | ater about the alleged
retaliation incident. Prior to the questioning, they read him
M randa warni ngs and nmade sonme inquiry into whether he understood
his rights and wi shed to answer their questions. During the
guestioning, Crews made several statenents regarding his
knowl edge of his brother’s activities related to narcotics and
the nonetary proceeds therefrom and statenents about the all eged
retaliation incident.

The governnent seeks to use Crews’s statenents about his
knowl edge of his brother’s narcotics activities against him at
Crews’s trial on the theory that the statenents show that Crews,
al t hough uni ndi cted, was part of the narcotics conspiracy, and
therefore his notive in allegedly threatening the informant was
per petuation of the conspiracy.

Crews objects to the introduction of this testinony on two
grounds. First, he argues that it was obtained in violation of
his fifth and sixth anmendnent rights. Second, he argues that it
is irrelevant and prejudicial. In light of the Court’s
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di sposition on the first ground, the second is not addressed.

B. The Questioning of Kenneth Crews

Crews was arrested on July 20, 2001 at the Crowne Pl aza
Hotel in Hartford where he works as a cook, by Ri chard Rohner and
Ri chard Waltrous. Rohner and Waltrous are police officers who
have been deputized as agents of the federal Drug Enforcenent
Adm nistration fromtheir respective police departnents. At the
Crowne Pl aza, the agents told Crews what woul d occur next: he
woul d first be taken to the Hartford district office to be
fingerprinted and phot ographed, and woul d then be transported by
car to New Haven, where he would be arraigned. Wile Crews does
not recall this fact, both agents testified that at the Crowne
Pl aza Hotel, he was told that a | awer would represent himat his
arrai gnment in New Haven.

As Crews was being processed in Hartford, Rohner told him
t hat he had sone questions for Crews that he would ask | ater.
The agents allowed Crews to nake one tel ephone call in Hartford,
whi ch he made to his girlfriend, although he understood that had
he so desired, he could have tel ephoned an attorney at that tine.

After arrest processing in Hartford was conpl eted, the
agents drove Crews to New Haven. Rohner drove the car and
Wal trous sat in the back seat behind Crews, who sat in the front
passenger seat, in handcuffs. During the trip, the agents
questioned Crews for the first tine.
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Wl t rous borrowed Rohner’s pocket Mranda card, and read
verbatimthe foll ow ng warni ng

The constitution requires that | informyou of your
rights: You have a right to remain silent. If you talk
to any police officer, anything you say can and will be
used against you in court. You have a right to consult
with a | awer before you are questioned, and nay have

himw th you during questioning. |If you cannot afford
a |lawer, one will be appointed for you, if you w sh,
before any questioning. |If you wish to answer any

guestions, you have the right to stop answering at any
time. You may stop answering questions at any time if
you wish to talk to a |l awer, and may have himw th you
during any further questioning.

Gov't Ex. 1.
Crews recalls only portions of the warning, explaining that
he was in a daze fromthe shock and circunstances of his arrest.
After reading the above warnings, Watrous asked Crews if he
understood his rights, if he waived his rights, and if he w shed
to speak wth the agents about the charges against his brother:
Those three questions | asked were: Do you understand
your rights, to which he stated yes. | said, do you
want to waive your rights, nmeaning do you wish to talk
to us? He said yes. And | says, will you talk to us or
do you want to talk to us about this case involving
your brother? He said yes.

Tr. 63 (testinony of Agent WAtrous).

The testinony at the evidentiary hearing reveal ed that given
their respective positions in the car, neither agent was in a
position to actually see Crews and eval uate his deneanor and
state of mnd as he was read the M randa warni ngs and as he
responded to the agents’ questions after the card was read.

Agent Waltrous further testified that although both his
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| ocal police departnent and the DEA have witten Mranda wai ver
forms that are to be used as a matter of course to
cont enpor aneously nenorialize a defendant’s conprehensi on and
wai ver of his right to silence and counsel, they did not use such
a form because they were pressed for tinme and having Crews sign
the formin the car was too cunbersone:
| believe we were in a rush for tine. W wanted to get
t he defendant down here in the vehicle, so we got him
in the car. Wether or not we had a [witten waiver]
formwith us, | don’t recall . . . . And he was al so
handcuffed. W didn't want to pull over to the side of
the road, get himout of the car, unhandcuff him pul
out the formand have himsign it, and get back in the
car.
Tr. 60 (testinony of Agent WAtrous).
However, Watrous also testified that he and Agent Rohner
pl anned wel | before the car trip to question Crews in the car on
the way to New Haven, prior to his arraignnent, where counse
woul d be appoi nt ed:
The Court: [Blefore the trip between Hartford and New
Haven, you and Agent Rohner had agreed you woul d
gquestion M. Crews.
The Wtness: Yes, your Honor, we knew it would be
approxi mately an hour drive maybe. The day before we
[arrested M. Crews], Agent Rohner nentioned to nme he
woul d i ke to question himon the car ride down.

Tr. 59-60 (testinony of Agent Watrous) (enphasis added).

1. Analysis
A Constitutional Rights Inplicated
Gven the fact that Crews was interrogated while in police
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custody, the procedural safeguards of Mranda v. Arizona, 384

U S 436 (1966), apply. Mranda is a prophylactic constitutional
rule that is derived fromthe fifth anmendnent, because it
inplicates a defendant’s right not to be conpelled to give

testinony against hinself. See D ckerson v. United States, 530

U.S. 428, 434-435 (2000).

At the tinme of the questioning, Crews had already been
indicted. Indictnment marks the comencenent of formal
adversarial judicial proceedings, and thus Crews’ s rights under
t he sixth anmendnent, which guarantees effective assistance of
counsel, were also inplicated by the questioning. Brewer v.
Wllianms, 430 U.S. 387, 398 (1977) ("the right to counsel granted
by the [sixth anmendnent] neans at |east that a person is entitled
to the help of a |lawer at or after the tinme that judicial
proceedi ngs have been initiated against him- whether by way of
formal charge, prelimnary hearing, indictnment, information, or

arraignnent”); Mchigan v. Jackson, 475 U. S. 625, 630 (1986)

(after indictment, "governnment efforts to elicit information from
t he accused, including interrogation, represent ‘critical stages’
at which the Sixth Arendnent applies") (citations omtted).

The Suprenme Court recently held in Texas v. Cobb, 532 U S

162 (2001), that the sixth amendnent’s right to counsel is

"of fense specific" and only applies to questioning about the

of fense charged in the formal adversarial judicial proceedings.
Here, Crews’s sixth anmendnent right to counsel attached as to any
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guestioning about the retaliation charge on which he was
indicted. Wile much of the questioning in this case involved
Crews’ s know edge of his brother’s drug case, the Cobb rule is
not inplicated because the governnent, by its own adm ssion at
oral argunent, was attenpting to procure (and did in fact
procure) the information about Crews’s know edge of the narcotics
activities in an attenpt to supply a notive for the retaliation
of f ense.

Thus, under both the fifth and sixth amendnents, Crews had
the right not to speak to the federal agents w thout his attorney
present. In order for Crews’'s statenents to be adm ssible
agai nst him he nust have validly waived that right. The burden
is on the governnent to prove waiver by a preponderance of the

evidence. Colorado v. Connelly, 479 U S. 157, 168 (1986).

B. VWi ver
The standard for waiver is the sane under both the fifth

anmendnent and the sixth anendnent. Patterson v. Illinois, 487

U S 285, 296 (1988). "[A] valid waiver will not be presuned
sinply fromthe silence of the accused after [Mranda] warnings
are given or sinply fromthe fact that a confession was in fact
eventually obtained.” Mranda, 384 U S. at 475. Rather, the

strict ‘know ng and intelligent’ waiver standard of Johnson v.

Zerbst, 304 U. S. 458, 464 (1938), applies. Glchrist v. O Keefe,

260 F.3d 87, 95 (2d Cr. 2001) ("the Suprenme Court’s ‘know ng and
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intelligent’ waiver standard applies to constitutional rights
generally, not solely to the [sixth anmendnent] right to

counsel "), citing Johnson, 304 U S. at 464; Davis v. United

States, 512 U. S. 452, 458 (1994) ("[t]he right to counsel
recognized in Mranda is sufficiently inportant to suspects in
crimnal investigations . . . that it ‘requires the special
protection of the knowi ng and intelligent waiver standard "),

guoting Edwards v. Arizona, 451 U S. 477, 483 (1981).

Under Johnson, "courts indul ge every reasonabl e presunption
agai nst wai ver of fundanental constitutional rights and . . . do
not presunme acqui escence in the |loss of fundanental rights":
A waiver is ordinarily an intentional relinquishnent or
abandonment of a known right or privilege. The
determ nati on of whether there has been an intelligent
wai ver of the right to Counsel nust depend, in each
case, upon the particular facts and circunstances
surroundi ng that case, including the background,
experience, and conduct of the accused.

304 U.S. at 464 (internal quotations and citations omtted).

"[T] he key inquiry” in determ ning whether a defendant
wai ved his rights during questioning is whether the defendant was
"made sufficiently aware of his right to have counsel present
during the questioning, and of the possible consequences of a
decision to forgo the aid of counsel." Patterson, 487 U S at

292-293.1

Wil e police coercion may be a necessary predicate to a
chal | enge based on the voluntariness of a waiver, see Connelly,
479 U. S. at 169-170, a purported waiver is invalid even absent
police coercion if the defendant did not conprehend his or her
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1. Express Wi ver

After reading Crews his Mranda warni ngs, Agent Watrous
asked Crews if he understood his rights, if he wished to waive
his rights, and if he wished to speak with the agents about the
Chavis case. Watrous testified that Crews answered each question
in the affirmative.

Wiile Crews’s affirmative answers to these questions m ght
permt a finding of waiver, such a finding is not conpelled

solely by virtue of those answers. North Carolina v. Butler, 441

U S 369, 373 (1979) (express oral statenent of waiver of the
right to remain silent or of the right to counsel is not
inevitably sufficient to establish waiver). 1In this case,
Crews’s answer to the question "Do you wi sh to waive your

ri ghts?" has no probative value on the question of waiver because
the testinony at the evidentiary hearing reveal ed that Crews

si nply does not know what the word "waive" neans:

The Court: What does the word "waive" nean? |f soneone
said you wai ve your rights, what does waive nean?

The Wtness: Waive nean | don’t have to do what they
asked nme or answer, whatever they are asking ne.

The Court: So, if you were told you had the right to
remain silent, you had the right to have counsel and so
forth, and then they said do you waive your rights,

what does the [word] "waive" nean in that context?

rights. David M N ssman & Ed Hagen, Law of Confessions (2d ed.

1994), 8§ 6.6; see also Connelly, 479 U S. at 171 n.4 (noting that
Col orado Suprene Court on remand coul d address whether Connelly’s
wai ver was invalid on grounds other than voluntariness, with its

of ficial coercion prerequisite).




The Wtness: | didn’'t have to answer their questions.

* * %

The Court: Is there a difference in your m nd between
whet her you understand your rights and whether you

wai ve the rights? Are they the same thing or are they
different?

The Wtness: Waive, | know | don’t have to answer

anyt hing, and understanding is do |I know the neani ng of
what they saying.

* * %

The Court: When you were in the car wwth the agents,
did they say anything that you understood to nean are
you giving up your right to remain silent and to be
represented by an attorney while you are being
quest i oned?

The Wtness: Did they say anythi ng?

The Court: About giving up your rights to remain
silent, all the rights that they had just read?

The Wtness: No.
Tr. 112-114 (testinony of Kenneth Crews).

During the above colloquy, it was clear fromCrews’s
deportnment and deneanor on the stand that there was no connection
in his mnd between the word "wai ve" and the Court’s subsequent
use of the phrase "giving up." Gven the testinony at the
hearing, the Court finds that the governnent has not established
by a preponderance of the evidence that Crews expressly waived

his rights.

2. | mpl i ed Wi ver
"An express witten or oral statenment of waiver of the right
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to remain silent or of the right to counsel . . . is not

i nevitably either necessary or sufficient to establish waiver."
Butler, 441 U.S. at 373. Wile "nere silence is not enough[, ]
the defendant’ s silence, coupled with an understanding of his
rights and a course of conduct indicating waiver, my .

support a conclusion that a defendant waived his rights.” Id.;

accord United States v. Mng He, 94 F. 3d 782, 794 (1996) ("Only

if silence is joined with sonme showi ng that [the] defendant,
havi ng conprehended his rights, nonethel ess thereafter followed a
course of conduct suggesting an abandonnent of his entitlenent to
counsel, may an inplied waiver be found").

In United States v. Hall, 724 F.2d 1055 (2d Cr. 1983), the

Second Circuit, applying Butler, affirmed the district court’s
refusal to suppress statenents nade w thout an explicit waiver of
Mranda rights. Hall, a previously-convicted bank robber, was
approached by McCrary, an FBI agent. MCrary recited the Mranda
warnings to Hall, and Hall later made incrimnating statenents

wi t hout ever having affirmatively waived his rights.

The Court of Appeals held that the circunstances of the case
pointed strongly to waiver: after being told of his rights, Hal
"voi ced agreenment with Agent McCrary’'s plan to ‘get to the bottom
of the situation’ including his owm position as a suspect."”
Further, the court found it relevant that he calmy reflected on
the situation, and that he was no stranger to the cri m nal
justice system
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The Second Circuit revisited non-explicit waivers of Mranda

rights in United States v. Scarpa, 897 F.2d 63 (2d Cr. 1990).

Scarpa, an organized crinme figure, was arrested in a hotel room
after holding police at bay for 45 mnutes. Wen the DEA agent
began reading himhis rights, Scarpa interrupted the agent and
sai d he understood and the agent did not have to proceed,

al t hough the agent continued anyway. The next day, the sane DEA
agent was driving Scarpa to a federal courthouse, and Scarpa nade
incrimnating statenents on the journey. The conversation in the
car was "relaxed and friendly."

The Court of Appeals agreed with the district court that
Scarpa, no stranger to | aw enforcenent, had "a full awareness
both of the nature of the right being abandoned and the
consequences of the decision to abandon it." 1d. at 69, quoting

Moran v. Burbine, 475 U S. 412, 421 (1986). The court based its

conclusion on the fact that Scarpa had previously worked with
| awyers, was confident in his own ability to deal wth | aw
enforcenment officers, and the fact that the car ride had been
"rel axed and friendly."

The court in Hall and Scarpa | ooked at the totality of the
circunstances in order to determ ne whether waiver was "clearly
inferred" fromthe actions and words of the defendants. The
inquiry was fact-intensive, and focused principally on whether
t he def endant understood his rights and the consequences of
wai vi ng t hem
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Applying the constitutional principles to the facts as found
in this case,? the Court finds that the governnent has failed to
establish by a preponderance of the evidence that Crews inpliedly
wai ved his rights, because the governnent has not shown that
after conprehending his rights, Crews "nonethel ess thereafter
foll owed a course of conduct suggesting an abandonnent of his
entitlement to counsel.” Mng He, 94 F.3d at 794.

The agents read Crews his Mranda warni ngs, and he stated
that he understood his rights. Next they inquired about
"wai ver," but as discussed above, asking Crews whether he
"wai ved" his rights was akin to asking the question in G eek.
Finally, the agents asked Crews whether he wi shed to answer
gquestions about his brother’s case:

The Court: You said do you want to talk to us about

your brother’s case. |Is that what you nean by do you
want to waive your rights, or was there another
gquestion?

The Wtness: There were three questions that | asked:
Do you understand your rights, do you wi sh to waive
your rights, and do you want to talk to us. Wen
said do you want to talk to us, | nentioned
specifically do you want to talk to us about the case.

The Court: The Chavi s case.
The Wtness: That is correct.

Tr. 67 (testinony of Agent WAtrous).

2'[ T] he question of waiver [is] not a question of historical
fact, but one which . . . requires ‘application of constitutional
principles to the facts as found.’" Brewer, 430 U. S. at 403,
guoting Brown v. Allen, 344 U S. 443, 507 (1953) (separate
opi nion of Frankfurter, J.).
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The governnment has not established by a preponderance of the
evidence that Crews, by telling the agents that he woul d answer
their questions about his brother’s case, engaged in a course of
conduct indicating an intent to waive his rights. Crews was not
(and is not now) under indictnent in the Chavis narcotics case,
and the fact that the government now seeks to use his answers
about his brother’s activities and sources of incone against him
on an attenuated notive theory in his retaliation prosecution
woul d not have been at all apparent to him

Certainly, if Crews was speaking with themafter a valid
wai ver, the agents would not be obliged to explain to Crews how
each of their questions related to his case. For exanple, after
a valid waiver the police could engage a suspect in a
conversation about a topic as nundane as a baseball gane, and
then use his statenent that he saw the gane on television at his
home as evi dence of sone elenent of the governnent’s case agai nst
him such as opportunity. This investigative technique, however,
is wholly separate fromthe question of waiver: it seens al nost
nonsensi cal to say that by discussing baseball with the police,

t he suspect was knowingly and intelligently waiving his right to

counsel. Cf. Mranda, 384 U S. at 475 ("a valid waiver will not

be presuned sinply from. . . the fact that a confession was in
fact eventually obtained").

Stated differently, circunstances may exist in which a
defendant’ s decision to speak, when considered in light of his
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understanding of his rights and the ram fications of
relinquishing them may denonstrate a knowi ng and intelligent
waiver. In Hall, for exanple, the suspect (who was no stranger
to the crimnal justice system) was told of his rights, and after
reflecting calmMy on the situation, voiced agreenent with the
agent’s plan to ‘get to the bottomof the situation’ including
Hall's own position as a suspect. |In that case, Hall’s decision
to speak, when considered in the totality of the circunstances,
was sufficient evidence fromwhich the district court could
conclude that his course of conduct indicated a know ng and

vol untary waiver of his rights. The sane cannot be said of
Crews’ s course of conduct in answering the agents’ anbi guous
guestions about his brother’s sources of inconme, when Crews was
charged with threatening an informant.

It is also noteworthy that at the time of his questioning,
Crews was of f-bal ance and troubled by his arrest and being taken
into custody at his place of enploynent. He was preoccupied with
fear that he would | ose his job as a cook, which he had held for
five years, and concerned about whether he woul d be detai ned
foll ow ng arrai gnnent .

Additionally, prior to this occasion Crews had never in the
past been read his Mranda rights, and was thus sonething of a

stranger to custodial interrogation.?

3Crews has been arrested twi ce before, but testified that he
was never interrogated or Mrandized during either arrest.
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Finally, the agents specifically waited to question Crews
until he was in a car traveling on an interstate highway: from
Crews’ s perspective, he was with the agents in a one hour car
ride, and even assum ng he understood that he had the right to
not tal k about the charges pendi ng against him it would have
been difficult for himto i magi ne how he could avail hinself of
an attorney as the agents asked hi m questi ons.

For all of these reasons, the governnent has failed to
establish by a preponderance of the evidence that Crews wai ved

his constitutional rights.

C. Vol unt eered St atenents
While the fifth and sixth anendnents have different
requi renents for what constitutes police action necessary to

trigger the safeguards of each anendnent, Rhode Island v. Innis,

446 U.S. 291, 300 n.4 (1980), neither anendnent is violated where
t he defendant volunteers a statenent in the absence of
guestioni ng, encouragenent, or deliberate elicitation by |aw
enforcenent personnel. See id. at 301-302 ("since the police
surely cannot be held accountable for the unforeseeable results
of their words or actions, the definition of interrogation can
extend only to words or actions on the part of police officers
that they should have known were reasonably likely to elicit an
incrimnating response”) (footnote omtted) (applying the fifth
anmendnent, which requires interrogation as defined above);
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Kuhl mann v. Wlson, 477 U.S. 436, 459 (1986) (to trigger
applicability of sixth amendnent protections "the defendant nust
denonstrate that the police . . . took sone action, beyond nerely
listening, that was designed deliberately to elicit incrimnating
remar ks") .

Based on the evidence presented at the hearing, the Court
finds that Crews’s statenent that he "[couldn’t] believe [that he
was] being arrested for sonmething like this,” Tr. 109, was nade
spont aneously and was not a result of police questioning or
police conduct reasonably likely to elicit an incrimnating
response. Thus, this statenent is adm ssible at trial.

VWhile the record is unclear as to the exact conversation
that took place after this spontaneous statenent, it is clear
that further statenments made by Crews in the car were made in
response to questioning and statenents by the agents. Because

there was no valid waiver, these statenents are inadn ssable.?

I11. Conclusion

For the reasons set forth above, the defendant’s notion to
suppress [Doc. #19] is GRANTED IN PART AND DENI ED I N PART. Al
statenments nmade by Kenneth Crews to Agents Rohner and Wl trous

during the autonobile trip to New Haven are suppressed, with the

‘Some of these statenments nmay have been nade on anot her
occasion, prior to Crews’s arrest. Nothing in this decision
precl udes the governnent fromoffering Crews’s statenents nade
prior to his arrest into evidence at Crews’'s trial.
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exception of the volunteered statenent identified above.

Dat ed at New Haven,

Connecti cut,

I T 1S SO ORDERED.

/s/

Janet Bond Arterton
United States District Judge

this  day of Novenber, 2001.
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